IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS

MISTY SHELSKY

BETHANY ENTERPRISES INC
Q-C MART

68-0157 (3-06) - 3091078 - Ei

APPEAL NO: 11A-UI-05473-BT

ADMINISTRATIVE LAW JUDGE
DECISION

APPEAL RIGHTS:

This Decision Shall Become Final, unless within fifteen

| (15) days from the date below, you or any interested party

appeal to the Employment Appeal Beard by submitting
either a signed letter or a signed written Notice of Appeal,
directly to:

Employment Appeal Board
4" Floor — Lucas Buiiding
Des Moines, lowa 503139

' OR
Fax Number: (515)281-715%1

The appeai period wili be extended to the next business day
if the last day to appeai falls on & weekend or a legal
holiday. '

AN APPEAL TO THE BOARD SHALL STATE CLEARLY:

The name, address and social security number of the
clatmant. '

A reference to the decision from which the appeal is taken.
That an appeal from such decision is being made and such
appeal is signed.

The grounds upon which such appeal is based.

YOU MAY REPRESENT yourself in this appeal or you may
obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. Mt is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

SERVICE INFORMATION:

A true and correct copy of this decision was mailed to each
of the parties [listed.
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MISTY SHELSKY APPEAL NO: 11A-Ul-06473-BT

Claimant
- ADMINISTRATIVE LAW JUDGE
DECISION
BETHANY ENTERPRISES INC
Q-C MART
Employer

OC: 03/20/11
Claimant: Respondent (1)

lowa Code § 96.5-1 - Voluntary Quit
STATEMENT OF THE CASE:

Q-C Mart (employer) appealed an unemployment insurance decision dated April 15, 2011,
reference 01, which held that Misty Shelsky (claimant) was eligible for unemployment insurance
benefits. After hearing notices were mailed to the parties’ last-known addresses of record, a
telephone hearing was held on May 18, 2011. The claimant participated in the hearing W|th
Josh Claeys, Manager. The employer parhcnpated through Anna DeFrieze, Area Supervisor,
Claimant’s Exhibit A was admitted into evidence. Based on the evidence, the arguments of the
parties, and the law, the administrative law judge enters the following ﬁndings of fact, reasoning
and conclusions of [aw, and decision.

ISSUE:

The issue is whether the claimant’'s voluntary separation from employment quéliﬁes her to
receive unemployment insurance benefits.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was employed as a full-time cashier from March 29, 2009
through March 21, 2011. She voluntarily quit due to a hostile work environment and intolerable
working conditions. The employer issued a memerandum on March 16, 2011 which required
employees to "SIGN FULL NAME FAX BACK TO BILL BEFORE YOU PICK UP YOUR
PAYCHECK.” In addition to covering two product issues, the memorandum detailed a new
contest for the employees named, “NEW CONTEST - GUESS THE NEXT CASHIER WHO
WILL BE FIRED!Y

The game was listed as follows: “To win our game, write on a piece of paper the name of the
next cashier you believe will be fired. Write their name (the person who will be fired), today’s
date, today’s time, and your name. Seal it in an envelope and give it to the manager to put in”
my envelope. Here’s how the game will work. We are doubling our secret shopper efforts, and
your store will be visited during the day AND at night several times a week. Secret shoppers
will be looking for cashiers wearing a hat, talking on a cell phone, not wearing a QC Mart shirt,
having someone hanging around/behind the counter, and/or no car personal car (sic) parked by
the pumps after 7:00 pm, among other things. If the name in your envelope has the right

Bitp://www.iowaworkforce. org/ui/appeals/index. htmi
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answer, you will win $10.00 CASH. Only one winner per firing unless there are muitiple right
answers with the exact same name, date, and time. Once we fire the person, we will open all
the envelopes, award the prize, and start the contest again. AND NO FAIR PICKING MIKE
MILLER FROM ROCKINGHAM. HE WAS FIRED AT AROUND 11:30 AM TODAY FOR

REASONING AND CONCLUSIONS OF LAW:

The issue is whether the claimant's voluntary separation from employment gualifies her to
receive unemployment insurance benefits.

lowa Code § 96.5-1 provides:
An individual sh.al[ be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good. cause
attributable to the individual's employer, if so found by the department.

The claimant quit her employment on March 21, 2011 due to a hostile work environment and
intolerable working conditions. Quits due to intolerable or detrimental working conditions are
deemed to be for good cause attributable to the employer. See 871 IAC 24.26(4). The test is
whether a reasonable person would have quit under the circumstances. See Aalbers v. lowa
Department of Job Service, 431 N.W.2d 330 (lowa 1988) and O'Brien v. Employment Appeal
Bd., 494 N.W.2d 660 (1993). Aside from quits based on medical reasons, prior notification of
the employer before a resignation for intolerable or detrimental working conditions is not
required. See Hy-Vee v. EAB, 710 NW.2d (lowa 2005). ' ‘

The area supervisor who participated in the hearing apparently believed the employer's actions
to be reasonable since the employses were not following the rules. The administrative law
judge finds the employer's “contest” to be egregious and deplorable. The employer's actions
have clearly created a hostile work environment by suggesting its employees turn on each other
for a minimal monetary prize. The claimant has established this was an intolerable and
detrimental work environment.

It is the claimant’s burden to prove that the voluntary quit was for a good cause that would not
disqualify her. lowa Code § 96.6-2. She has satisfied that burden and benefits are allowed.

DECISION:
The unemployment insurance decision dated April 15, 2011, reference 01, is affimed. The

claimant voluntarily quit her employment with good cause attributable to the employer and is
qualified to receive unemployment insurance benefits, provided she is otherwise eligible. )

gﬁﬂ@’”@ ﬂﬁéiﬁm\

Susan D. Ackerman
Administrative Law Judge

MAY 23201

Decision Dated and Mailed

sda/css

hﬁb://www. fowaworkforce.org/ui/appeals/index hfmf
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- QC Marts

101 Woodiand Road
" Milan, it 61264
. Store (308) 787-5253 « Fax (300} 766-3245

'FACSIMILE HFADER SHEET Recere d

To: Whom it may Concern ‘ ' APR & 5 2p4s
From: Bill Ernst, QC Marts - . A ) 0ij
Date: April 23, 2011 RS .

Re: Appeal of Misty . Shelsky decisio S NINNENER. =~ *'PPcals 'Sectjon

- We wish to appeal the adverse decision rendered by your representative og 4/15/11. The
representative ruled that the clajmant’s leaving was caused by the employer, We
dizapgree and we further believe tha_t no evidence was offered to support this decision.

Claimant information:
Misty J. Shelsky
4407 Northwest Bivd.
-+ Davenport, IA. 52806 -

Grounds: : . ,
- Claimant claimed working conditions were detrimental and her leaving was caused
by the employer. '

No evidence was presented to support such a claim.

We presented evidence in the form of a text message from the claimant that
proved claimant quit voluntarily. '

Claimant claimed that she was not going to "deal with hostility in the ‘workplace",
We provided a videotape that showed the claimant malking an obscene gesture

- and mouthing the words "f**k you, Anna" as she was leaving the store. To our
knowledge, this is the only example of "hostility in the work place” ever exhibited
in this store. ) ~ : ‘

‘Hearing Preference: By telephone. O.ne‘pcrson will

participate in the telephone
hearing - Anna DeFrieze - Area Supervisor - §

'Sincercly,

Bill Efnst, President
QC Marts

THE FOLLOWING TRANSMISSION CONTAINS _1 _PAGE(S) INCLUDING COVER SHEET.
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UNEMPLOYMENT INSURANCE DECISION

- ADOQZ06

Any correspendence must inciude claimast name,

social security mambeor and origingl claim date. : fowa Workforse Development
- . E 1000 Ezsd Grend Avene
§5-5373 (1-07) ANDS Decision — 3090109 8162 Das Maines, lowa 503130209

3281

SOGIAL SECURETY N...........
DRIGINAL CLAM DATE..........
FLE NUMBER_......... .
DEGISION DATE . 04/15/11
CLAIMS OFFICE.. ... . 040470

EMPLOYER ACEOUNTND. ... 285031 1-000
NOTIFICATION DATE IFITHER THAN DECISION DATE

SHELSKY MISTY J

"BETHANY ENTERPRISES INC
"O-C MART

DECIBION:

YOU ARE ELIGIBLE TO RECEIVE UNEI\’PLOYMEN‘I' INSURANCE BENEFITS AS LONG
A8 YOU MEET ALL THE OTHER ELIGIRILITY REQUIREMENTE. THE EMFLOYER'S
ACCOUNT MAY BE CHARGED FOR BENEFITS PAID. ’ .

EXPLANATION OF DECISICON: .
OUR RECORDS INDICATE YOU QUIT WORK CN 03/21/11, BECAUSE WORKING
CONDITIONS WERE DETRIMENTAL TO YOU. YOUR LEAVING WAS CAUSED BY
YOUR EMPLOYER.

LEGAL REFERENCE:

THIS ALLOWANCE WAS MADE UNDER IOWA ADI\GINISTRATIVE CODE. SECTION
871-24.26(4). A COPY I3 AVAILABLE AT ANY WORKFORCE DEVELOFMENT
CENTER. . ' :

TO APPEAL THIS DECISION:

THIZ DECISICN BECOMES FINAL UNLESS AN APPEAT I8 POSTMARKED BY
04/25/11, OR RECEIVED RBY IOWA WORKFORCE DEVELOFMENT APPEAT SECTION
BY THAT DATE. IF THIS DATE FALLS OW A SATURDAY, SUNDAY, OR LEGAL
HOLIDAY, THE APPEAL PERIOD IS EXTENDED TO THE NEXT WORKING DAY.

QUESTIONS: .
IF YCOU HAVE QUESTIONS OR WEED INFORMATION, CALL THE WORKFORCE |
DEVELOPMENT CENTER AT (563) 445-3200 BETWEEN & A.M. AND .3 P.M.

APPEAL
INFORMATION
INSIDE
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IWD Appeals Burgan
Claimant Exhibg: .
Appeal File #

Milan, Il 81284
Store (309} 7875253 Fex (309) 787-5245

FACSIMILE HEADER SHEET

- - READ & SIGN
' DO NOT INITIAL - SIGN FULL NAME
FAX BACK TO BILL BEFGRE YOU
~~ PICK UP YOUR PAYCHECK )

To: To All Employees
From: Bill ' _
Date: March 16, 2011

1. We will no fonger sell the Red Man moist {the round cans of chew). Take this
product off your shelves and Amcon will return . This seams ‘backwards, but
AMCON can only returmn it if i's out of date, So throw it in the return box for

-Tom Higby. H it's not out of date, it will be SOOR.

2. We will no long sell the Middletor single cigars EXCEPT the Black & Mild
regular item that ships 20 per box {ltem # 362860).

- @%MEW CONTEST - GUESS THE NEXT CASHIER
E WHO WILL BE FIRED !5!. To win our game, write on a plece of

paper the pame of the next cashier you believe will be fired. Write their nae

(the person who will be fired), foday’s date, today's tinie, and your name. Seal it
i an envelope and give it to the manager ta ﬁian“?ﬁ_ envelope. Here’s how the
fawme will work. We aré dowblng our Secrefs gmmw
be visited during the day AND at night several times a week. Secret shoppers will
be looking for cashiers wearing a hat, talking on a cell phone, not wearing a QC
Mart shirt, having someone banging around/behind the counter, and/or no car
pezsopal car parked by, the Ppumps after 7:00 pm, among other things. If the name
I your envelope has the right answer, you will win $10.08-CASH. Only one
winner per firing unless there are multiple tight answers with the £xact same
name, date, and time. Once we fire the person, we will open all the envelepes,
award the prize, and start the contest again. AND NO FAIR PICKING MIKE
MIELER FROM ROCEINGHAM. HE WAS FIRED AT AROUND 11:36 AM

TODAY FOR WEARIN AND TALKING ON HIS CEIL FHONE.
GOOD LUCKIINIm | . _ R

T

—_— X

THE FOLLOWING TRANSMISSION CONTAINS 1 PAGE(S) INCLUDING COYER SHEET.



